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Monthly Message from the President of the State Bar
The organization of the state bar committees for the current year
is now almost completed, and the committees are beginning to function.
In the January issue of the loose leaf service will appear a complete list
of all committees.
Our greatest undertaking continues to be that relating to war work,
and Benjamin E. Sweet, the chairman of the lawyers' war emergency
committee, is devoting a great amount of time to that subject. Elsewhere in this issue Mr. Sweet reports upon the work of his committee.
His task is a big one and he will need the assistance of every lawyer who
wishes to give some of his time to war work.
The question of bar integration has again become a lively issue in
Colorado. The subject came up for discussion at the last meeting of
the board of governors and the sentiment in favor of integration is apparently very strong. The highly satisfactory experience of the integrated bars in other states seems to justify our further consideration of
the plan in Colorado. A meeting of the board of governors will be held
in Denver during the month of December and it is expected that the subject will receive attention at that time. A.ny lawyer who has considered
views on the question is invited to make them known to the member or
members of the board of governors from his district.
It appears that many legislative proposals of particular interest to
lawyers will be submitted to the State Assembly in .January. We are
particularly desirous therefore that every district association have an
active legislative committee of its own in order that the state committee
may be able to ascertain the prevailing views of lawyers throughout the
state upon any question of importance. Up to the present time, as we
are advised, only eight of the eighteen associations have appointed their
local legislative committees. Prompt action on the remaining appointments is requested from the ten associations not yet heard from, in order
that our organization may be complete by January 1st.
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Notice of Probate and Trust Law Meeting
Saturday, December 19, 1942
An important meeting of the probate and trust law section of the
Colorado Bar Association will be held in Courtroom A of the City and
County Building in Denver, on Saturday, December 19th. The purpose
of the meeting is to consider bills to be introduced at the next session of
the legislature, and copies of the committee's proposals will be sent to
members of the section in advance of the meeting.
Members of the association are invited to attend the meeting, and
to become members of the section by paying annual dues of one dollar
to the treasurer of the section, Thompson G. Marsh, Denver University
Law School, Denver.
The meeting will begin at 9:30 in the morning and continue
throughout the day.

Memorial Services to Be Held for
Late Justice Brandeis
On December 21, 1942, appropriate action will be taken. before
the United States Supreme Court in memory of the late Justice Louis D.
Brandeis. Resolutions will be adopted and Attorney General Francis
Biddle will address the court.

Group Insurance May Be Reinstated
Following Military Service
The Commercial Casualty Insurance Company, which is writing
group insurance for the Colorado Bar Association, has pledged itself to
grant automatic reinstatement for insurance when military service has
ceased to those members insured under the state bar group. Unearned
premiums will be refunded and when reinstatement is made no back
premiums will have to be paid. The reinstatement premium will be prorated to next renewal date of members of the Association. Members
desiring further information are requested to contact Edward G. Udry, in
the California Building, Denver.

Installment Sales of Real Estate
in Colorado
By MORTIMER STONE*
The recent decision of our supreme court in Cavos v. Geihsler
makes pertinent a reconsideration of the law concerning installment
sales of real estate in Colorado under the common form of contract where
(1) the making of specified payments of purchase price is a condition
precedent to the conveyance of title, (2) time of payment is of the
essence and (3) express provision is made that in case of default in
payment, the vendor may upon specified notice retain all payments made
as liquidated damages with forfeiture of all rights of the purchaser.
This form of contract, when the courts permit its enforcement, is
the poor man's friend. The man of means can buy his property for
cash or make sufficient down payment to permit the financing of the
balance by mortgage. By the form of contract above mentioned the
man without sufficient cash payment to protect his mortgagee against
delay and taxes and expense of foreclosure in case of possible default, is
able virtually on the basis of rental payments to accumulate an increasing
equity in his home, which ultimately grows into full ownership and
makes him an interested and established citizen of his community. A
very large percentage of modest homes are purchased under such contracts and their legal status should be stabilized.
While it is impossible to harmonize the decisions from every jurisdiction on this subject, the forfeiture and liquidated damage provisions
of such contracts have generally been considered valid and enforceable
as written, both by the text writers and the courts. 2 This right is subject to the commoti equitable defenses of fraud, excusable ignorance,
surprise, accident or mistake 3 and a vendor may so act as to lose his
*Of the Fort Collins bar.
'123 P. (2d) 822 (Colo., 1942).
2
POMEROY, EQUITY JURISPRUDENCE (3d ed.), sec. 455; 2 BLACK, RESCISSION,
1122 sec. 439; 2 WARVELLE, VENDORS (2d ed.), sec. 807: 27 R. C. L. 448, 613,
644, 664. Leading cases are Glock v. Howard f-4 Wilson Colony Co., 123 Calif. 1.
55 Pac. 713, 43 L. R. A. 199, 69 Am. St. Rep. 17 (1898); Oconto Co. v. Bacon,
181 Wis. 538, 195 N. W. 412. 40 A. L. R. 175 (1923).
See also, from nearby
states, Thiel v. Miller, 122 Wash. 52, 209 Pac. 1081, 26 A. L. R. 523 (1922):
Suburban Homes Co. v. North, 50 Mont. 108, 145 Pac. 2, Ann. Cas. 1917C 81
(1914) ; Coe v. Bennett, 46 Ida. 62. 266 Pac. 413 (1928) ; Malmstrom v. Apartment Co.. 74 Utah 206, 278 Pac. 811 (1029); Kemmerer v. Title and Trust Co.,
90 Ore. 187, 175 Pac. 865 (1918): Bentley v. Keegan. 109 Kans. 762. 202 Pac. 70
(1921).
And see also Hansbrough v. Peck. 4 Wall. (72 U. S.) 479, 18 1.. ed. 520
(1866).
'27 R. C. L. 667; Oconto Co. v. Bacon, supra note 2.
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right to declare a forfeiture by waiver or estoppel.' Defenses, however.
are based not on any past performance of the now defaulting purchaser.
but on some inequitable conduct of the vendor or on some equitable
excuse for vendor's failure to perform. In some jurisdictions it is held
that tender of payment after forfeiture declared is too late; in others,
equity cothsiders such tender on answer to suit to decree forfeiture sufficient, since what vendor sought was his purchase price.
Such provisions are held to be for the benefit of the vendor and to
give him an additional remedy in case of default by the purchaser. "
The vendor still has his remedies of foreclosure and of rescission independent of the forfeiture clause or provision for liquidated damages.
But if vendor asks for foreclosure of the purchaser's equity, he must
proceed as in foreclosure and the purchaser be given such time as to the
court shall seem equitable for redemption. 6 This is true even though the
statutory period for mortgage redemption does not apply, and if the
vendor asks for rescission, as distinct from forfeiture under his contract
provision therefor, he must account for all payments and improvements
made by the purchaser, less his provable damages. 7 This additional
remedy provided by the forfeiture and liquidated damage clauses is distinct from the vendor's right to foreclose the purchaser's equity because
upon exercise of vendor's agreed right of forfeiture there is no lien to be
foreclosed. It is distinct from an action for rescission because it seeks
the enforcement rather than the annulment of the contract.,S
The impossibility of estimating in advance the damage which vendor may suffer from breach of contract, due to fluctuating values of real
estate and to depreciation from neglect or misuse, makes stipulation as
to damages in such contracts valid and particularly appropriate.9 Further, as was said in Bilz v. Powell,10 quoting from Crisdee u. Bolton: '
" 'Courts have said that the law relative to liquidated damages has always
been in a state of great uncertainty; and that this has been occasioned
by judges endeavoring to make better contracts for parties than they
have made for themselves.' " And again in the same case: " 'A court
of justice has no more authority to put a different construction on the
part of an instrument ascertaining the amount of damages than it has
to decide contrary to any other of its clauses. Our office is to ascertain
'Johnson v. Feskens, 146 Ore. 157, 31 Pac. (2d) 667, 107 A.L.R. 340 (1934).
-27 R. C. L. 613, sec. 367, 66 C. J. 1210. sec. 1071.
666C. J. 1337. Barnard v. Huff, 252 Mich. 258, 233 N. W. 213, 77 A. IL.R.
259 (1930).
727 R. C. L. 663, 2 BLACK, RESCISSION, 1127.
'See Note 94 A. L. R. 1239, et seq., distinguishing forfeiture, foreclosure and
rescission.

'15 Am. Jur. 684, Glock v. Howard 8 Wilson Colony Co.. supra note 2.
'50Colo. 482, 117 Pac. 344, 38 L. R. A. (N. S.) 847 (1911).
14 Eng. C. L. Rep. 547.
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the intent of the parties, and, if not contrary to law, to carry their intent
into execution.' "
The proper procedure for eanforcement of the provision for forfeiture is held' to be by suit to quiet title if vendor is still in possession,
or by ejectment if the purchaser is in possession, and under our Colorado
law, proceeding is also proper under the forcible entry and detainer
statute. 12
The question of enforcement of such contract provisions came
before the Colorado courts in Gordon Tiger Mining Company v.
Brown.' 3 There the contract was made for sale of mining property
whereunder purchaser was to pay off liens of $60,000.00, erect a mill
within six months, operate the property and pay a percentage of the
profits to vendor until a total price, including the liens assumed, of
$200,000.00 was paid. The contract provided that conveyances were
to be delivered upon final payment, that in case purchaser determined the
property could not be worked profitably, then possession should be surrendered, the escrowed deeds and agreement should be cancelled and all
moneys paid and improvements added to the property forfeited as liquidated damages, in case of failure to comply. The purchaser took possession and paid liens of $49,000.00, but failed for two years to erect
a mill or to operate except by extending tunnels, uncovering ore and
erecting a boarding house. Then vendor brought suit for possession,
return of escrowed papers and forfeiture of payments and betterments
made under the contract.- Defendant urged that a court of equity never
enforces a forfeiture but it was there held that the relief granted, while
in a sense a forfeiture, "is nothing more than an enforcement of the provisions of the contract between the parties", and further, that "When,
by a contract for the sale of real property the vesting of title is made to
depend upon conditions precedent, with the provision that a failure to
comply with such conditions shall operate as a forfeiture of the rights
of the vendee, then his failure to perform such conditions operates as a
forfeiture of his rights."
The contract involved in Phares v. Don Carlos4 contained no provision for forfeiture or liquidated damages.
Accordingly, while the
court quieted vendor's title by removing the cloud of the recorded
contract, it refused to forfeit the payments made and allowed vendor
only such damages as he might be able to prove because, "Forfeitures
* * * will only be enforced when the strict letter of the contract so
requires."
"American Mortgage Co. v. Logan, 90 Colo. 157, 7 P. (2d)

cases there cited.
'56 Colo. 301. 138 Pac. 51 (1914).
"71 Colo. 508, 208 Pac. 458 (1922).

953 (1932),

and
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The contract involved in Roller v. Smith 15 provided for forfeiture
and liquidated damages upon vendor's election and his giving notice of
election to the purchaser. Decree of forfeiture was recognized by the
court as proper on vendor's election to forfeit, but a decree of forfeiture
below was reversed because vendor had not himself declared his election
to forfeit.
In Pope E. Parker' the contract contained no provision for forfeiture or liquidated damages. It only authorized vendor on default
to go on the land and sell it at public sale, making him a mere mortgagee.
Then came the much discussed case of Fairview Mining Corporation v. American Mines & Smelting Company.17 There an option on
mining property had by acceptance and part payment become a contract of
purchase. As stated in the opinion' s time was not made of the essence and
there was no specific provision for forfeiture. Of a total purchase price
of $150,000.00 only $64,000.00 was unpaid. This balance was due
October 15, 1928, and upon default in payment, plaintiff vendor attempted immediate forfeiture and in less than 30 days thereafter brought
suit in ejectment. Defendant purchaser by answer set up its contract
and part performance and other equitable defenses to which the tril
court sustained a general demurrer.
On error, the trial court was
reversed, ejectment denied and plaintiff required to foreclose as a mortgagee.
Some statements in the opinion in this case have been urged as
authority beyond the facts involved.
The decision on the facts as
found by the court in no wise denies the right of enforcement of forfeiture when provided for in the agreement and when time is essential;
rather, this case is authority that when there is'no specific provision for
forfeiture in the agreement the court will not insert one. The court
might well have further said that where time is not of the essence, an
attempted forfeiture on the very due date will not be enforced, but that
in such case reasonable notice must be given to make time essential.")
Again the question came before our court in American Mortgage
Company v. Logan,2 0 where Justice Butler, speaking for the court en
banc, reviewed its prior decisions, quoted the applicable rule from Gordon
Tiger Mining Company v. Brown, supra, and quoted also with approval
2 1
from Mesa Market Company v. Crosby: '
176 Colo. 371, 231 Pac. 656 (1925).
184 Colo. 535, 271 Pac. 1118 (1928).
" 86 Colo. 77, 278 Pac. 800 (1929).

'hAt page 83.
1966 C. J. 762-3; POMEROY, EQUITY JURISPRUDENCE (5th ed.), sec. 1408.
-'Supranote 12.
'174 Fed. 96 (C. C. A. 8th, 1909).
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'A provision in a contract for the sale of real estate, under
which the purchaser is given possession, that if he shall make
default in the performance of any of his engagements the vendor
may resume possession and terminate all rights of the purchaser,
and that in such case the contract shall become one of lease, and
any payments by the purchaser or improvements made on the property shall be considered as rental, is valid and enforceable.'
Further said the court:
"Even if there were equities entitling the mortgage company
to such relief, the court would not decree a foreclosure, as in the
case of mortgages. The utmost that the mortgage company, in
such case, could claim would be a reasonable time after default in
which to perform its agreement and thereby prevent a forfeiture.'
The decision in the American Mortgage Company case is particularly noteworthy, not only because it was en banc and without dissent,
but because after considering the case the court handed down one opinion
sustaining the forfeiture but failing specifically to declare the applicable
law supporting it. Then the Denver Bar Association discussed the
question and opinion and its practical importance was so stressed that
the court withdrew the original opinion and substituted the one reported,
which specifically declares the rule in Colorado that the court will not
relieve against a forfeiture except in case of the usual equitable defenses:
that the language used in the Fairview case must be "considered in connection with the facts", and that the contract of purchase before it "was
not a mortgage, or in the nature of a mortgage, or in effect a mortgage."
Then again the question came before the court in Rocky Mountain
Gold Mines v. Gold, Silver and Tungsten, Inc. ,22 involving the same
mining property as in the Fairview case and a lease and option which was
prepared by counsel with the particular purpose of making a forfeitable
contract in the light of the Fairview case and which by payments had
merged into a contract of sale. This contract by its terms made time of
the essence and provided for forfeiture in case of default. There was
default in payment and vendor had given notice of forfeiture as provided
for and then brought ejectment. Purchaser pleaded his contract and
large payments thereunder, but no equitable defense or even intent to
pay is shown. The trial court sustained the forfeiture but was reversed
on review. In its opinion, the court (with a vigorous dissent by the late
Mr. Justice Bouck) considered that since the purchaser had paid slightly
more than onehalf of the purchase price he had "substantially performed" and thereby there was "breathed into" the legal language of the
104 Colo. 478, 93 P. (2d)

973 (1939).
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contract "an equity superior to its terms" and plaintiff must foreclose
as a mortgagee.
So the contract provision for forfeiture was ignored
and Pope v. Parker,23 which contained no forfeiture clause and merely
authorized the vendor in case of default "to enter upon the premises
and sell at public sale" is cited as authority. The rule of "breathed
equities superior to the terms of a contract" is a novel doctrine and would
appear to mean in common language that when a purchaser has half
performed a contract he is no longer bound by it.
The Fairview and Rocky Mountain Gold Mines cases, like the
Gordon Tiger case, involved promotional and speculative mining properties. Had those properties possessed substantial values, after the payment and improvements made, they could have been readily refinanced.
Such properties and option contracts stand in a class by themselves.
Now we come to the Cavos v. Geihsler case, 2 4 which appears to
complete the evolution or dissolution of the rule in Colorado. Here
the agreement provided for sale of a residence property in Denver for
$4,500.00, of which $3,000.00 was to be paid by assumption of an
incumbrance and the balance of $1,500.0 by monthly payments, with
immediate possession by the purchasers. The making of payments was
a condition precedent to conveyance; time was made essential, and there
was express provision for forfeiture and retention of payments as liquidated damages. After more than five years of possession and many
months of default, while purchasers rented the property for $40.00 per
month and did not even pay the rental received on the contract and while
vendor advanced money out of his pocket to pay taxes and interest on
the mortgage, vendor gave notice of intended forfeiture as provided in
the contract and then brought action for possession and forfeiture. The
purchasers owed vendor more than the $1,500.00 they had originally
agreed to pay him for his equity and their only defense was that they
had paid nearly $800.00 on the principal of the mortgage. The court
found that this created a sufficient interest to entitle purchasers to an
equity of redemption. The provision for forfeiture was ignored; Pope
v. Parker was again invoked as involving the same legal principle and
vendor relegated to an action for foreclosure. Even the statutory period
for redemption on mortgage foreclosure was held to apply, but vendor
was denied the right to a deficiency judgment, contrary to the rule in
25
most jurisdictions.
Under this decision the purchaser is given every advantage and the
vendor all the risk under a contract for sale on installments, and the
attorney in Colorado must advise his client that in Colorado he cannot
'"Supra note 16.
'Supra note 1.

'27 R. C. L. 597; Barnard v. Huff, supra note 6.
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safely sell property on monthly payments unless the purchaser can
pay down a sufficient sum to protect him against long delay in payment, and for taxes, interest, depreciation and costs of foreclosure and
then he must for safety give a deed and take back a deed of trust as
security. Otherwise, he is likely to have the greater delay and expense of
foreclosure through court without right of recovery for damage to his
property or for attorney fees, or deficiency judgment. By this decision
the court is not protecting from imposition but is abetting a poor loser in
refusing performance of his fairly made contract.
From the practical standpoint, this prevents the sale of many properties and deprives those without substantial resources from purchase of
homes, except through government subsidy.
Cavos v. Geihsler was decided in department with one dissent, so
that it is the voice of a minority only of the court, while American Mortgage Company v. Logan was decided en banc, without dissent. It is to
be hoped that the applicable law in Colorado may be further clarified.

Otero County Bar Association Elects Officers
The Otero County Bar Association, at a meeting held at La Junta,
elected D. D. Potter of Rocky Ford as its president for the coming year;
Robert R. Sabin of La Junta, as vice-president, and Mrs. Elizabeth
Guyton of Rocky Ford, secretary. Mrs. Guyton is a new member of
the Otero County Bar Association, having taken over the practice of
W. L. Gobin at Rocky Ford. Her husband, Sergeant W. F. Guyton, is
stationed at the La Junta Air Base.
Two members of the Otero County Bar Association, W. L. Gobin
of Rocky Ford and Lawrence Thulemeyer of La Junta are now in the
armed forces of the United States.

Government Agency Offers Jobs to Lawyers
A government agency has a number of positions open for men
holding law degrees, between ages of 23 and 36 years. Applications
will be received by secretary of Colorado Bar Association at 812 Equitable
Building, Denver. Applicants must be American citizens and be willing
to be assigned anywhere in the United States. Minimum pay is $3,200
per year. The position is probably permanent.
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House of Delegates Amends
Canons on Law Lists
The following canons were adopted by the House of Delegates
of the American Bar Association at the August, 1942, meeting:
CANON

27

It is unprofessional to solicit professional employment by circulars,
advertisements, through touters or by personal communications or interviews not warranted by personal relations. Indirect advertisements for
professional employment, such as furnishing or inspiring newspaper
comments, or procuring his photograph to be published in connection
with causes in which the lawyer has been or is engaged or concerning
the manner of their conduct, the magnitude of the interest involved, the
importance of the lawyer's position, and all other like self-laudation,
offend the traditions and lower the tone of our profession and are reprehensible; but the customary use of simple professional cards is not improper.
Publication in reputable law lists in a manner consistent with the
standards of conduct imposed by these canons of brief biographical and
informative data is permissible. Such data must not be misleading and
may include only a statement of the lawyer's name and the names of his
professional associates; addresses, telephone numbers, cable addresses;
branches of the profession practiced; date and place of birth and admission to the bar; schools attended, with dates of graduation, degrees and
other educational distinctions; public or quasi-public offices; posts of
honor; legal authorships; legal teaching positions; memberships and
offices in bar associations and committees thereof, in legal and scientific
societies and legal fraternities; the fact of listings in other reputable law
lists; and, with their written consent, the names of clients regularly represented. A certificate of compliance with the Rules and Standards issued
by the Special Committee on Law Lists may be treated as evidence that
such list is reputable.
CANON 43

It is improper for a lawyer to permit his name to be published in a
law list the conduct, management or contents of which are calculated
or likely to deceive or injure the public or the profession, or to lower the
dignity or standing of the profession.
The special committee on law lists of the association has prepared a list of directories to whom certificates of compliance covering their
1943 editions have been issued.
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The Lawyers' War Emergency Committee
BY BENJAMIN E. SWEET*

In accordance with recommendations of the American Bar Association, Edward L. Wood, president of the Colorado Bar Association, has
appointed a special committee to be known as the lawyers' war emergency committee, whose function is the organization and direction of
the war efforts of the lawyers of Colorado. The general chairman and
chairmen of the various sub-committees, whose names appear in the
November loose leaf service, have met, and after a careful study of
ways and means of further aiding the war effort and of the methods
which are being employed by other bar associations, have set up a committee organization which is now functioning.
It is the hope of the committee that lawyers of the state will discover in this program some activity in which they can further assist and
participate. The officers of the local associations are particularly urged
to study the plan, offer suggestions and help by coordinating their efforts with those of the committee. As general chairman I hope to keep
informed as to what other associations and lawyers are doing, relay this
information and suggestions to the chairmen of the sub-committees and
endeavor to secure and maintain a harmonious and effective organization.
The names of the six sub-committees which have been appointed
suggest the functions which they will perform.
Council. The council, composed of three representatives at large,
the chairmen of all sub-committees and the association officers, ex-officio,
will meet bi-weekly, determine policy and coordinate the work of all
the sub-committees.
Legal Aid to Men in Service. This sub-committee will direct the
furnishing of legal service to men, in or about to enter the armed services,
and their dependents, and assist legal selective service advisory boards.
Under the able leadership of John L. Zanoni of Denver, former
chairman of the war work committee, who is-now serving as a member
of the council, the plan of a legal clinic was inaugurated and has flourished at Lowry Field. The system, which has attracted the attention of
other associations and of the War Department, involves' the establishment at each army post of a clinic manned by army officers and enlisted
men with legal training who furnish to each man entering and leaving
the post advice regarding wills, powers of attorney, allotments, insurance and related subjects. In other words, legal advice on matters
strictly of a service connected nature would, under this plan, be handled
by the lawyers in the armed forces. Soldiers with problems of a purely
personal nature are referred to a lawyer of the man's selection. From
those posts near Denver he is referred to the Legal Aid Bureau in Denver,
*Chairman Colorado Bar Association lawyers' war emergency committee.
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which in turn refers him to some one or more lawyers whose names have
been registered with the bureau. Any lawyer who desires to be so registered should communicate with the Legal Aid Bureau. These lawyers
devote considerable time and effort in handling without compensation
those matters for which no charge should be made or cases where the
ability to pay is lacking.
Public Information Committee. The public, particularly those
men about to be inducted or those contemplating enlistment and those
already in service, are entitled to advice and suggestions as to what business or legal matters should be attended to promptly. A series of legal
institutes will soon be held, and thereafter by radio programs and press
announcements we hope to carry our suggestions to the people. A
speakers' bureau prepared to furnish lawyers to speak on appropriate
occasions will be established.
Committee to Spike Rumors. Various organizations throughout
the nation have undertaken to assist in "spiking" rumors. This work
has been helpful and the subject is becoming increasingly important.
Lawyers are particularly equipped for such work. This sub-committee
will guide our efforts.
Conservation of Legal Practice. To this sub-committee falls the
duty of helping to protect and preserve the practice of the lawyer who
enters service. Added functions have been assigned, such as assisting in
adjusting legal machinery and processes to the war effort, conserving
manpower, preserving standards of legal education and procuring the
placement of lawyers.
Emergency Powers of Local Governments. A survey of this problem by appropriate committees of the American Bar Association is now
in progress and there will soon be published a manual relating to war
emergency ordinances and statutes. This sub-committee will cooperate
in that effort, give special attention to a study of legal problems associated with the exercise of unusual and emergency powers of local governments and be prepared to assist local governmental agencies with such
problems.
Preserving Bill of Rights. This title needs no explanation. With
the rapid and sometimes violent changes in the relation of the citizen
and the government, brought about by the requirements of war, this
subject becomes increasingly important. The post-war problems will
not be less grave. Our duty as lawyers in this field is clear. In short, the
function of this sub-committee is the protection and preservation of the
fundamentals of our government.
The committee has considered other activities and some of them
will, no doubt, be attempted as the work gets under way. Detailed
reports of the various sub-committees will appear in future issues of
DICTA. In the meantime, we solicit your suggestions, your criticism,
and above all your active support.

Proposed Federal Rules for
Criminal Proceduret
BY MURRAY SEASONGOOD*

Federal criminal procedure, trial and appellate, is still somewhat
chaotic. Part of it is governed by statutes without much reference to one
another, and part of it is to be determined by the common laws as applied
in the states and modified by the Constitution and statutes, and decisions
of those states so it is a polyglot and heterogeneous affair. It was a
very wise thing when Congress passed a law enabling the Supreme Court
to govern procedure in criminal cases along the lines of the statute which
enables them to make rules in civil cases, and the committee was appointed
in February, 1941. If you think that your session here was contentious,
I wish you might have listened to the deliberations of the committee on
various things that came before it.
Now, the committee, as was suggested in the report of your criminal
committee, represented a different thought on criminal matters. We
have former United States attorneys, assistants to the Attorney General,
and eminent defense counsel. We are not overweighted with professors
of law. We have writers on legal subjects. As far as I am concerned.
my legal experience in criminal law is limited. I represent the ignorant,
and am a fool to test out things.
We have a great diversity of opinion. It is not as one of my friends,
asked to recommend a lawyer in another city, said: "Do you want an
absolutely good lawyer, or one that will win the case?"
Well, there is not an oversupply of adequate lawyers. I think we
have a sound committee, headed by a man, a qualified administrator with
knowledge of administrative law and sound common sense, Chairman
Vanderbilt, former president of the American Bar. Association and
we have an excellent secretary in Mr. Holtzoff of the Department of
Justice, who knows everything. The reporter, Jim Robinson, many
of you know. He is of the University of Indiana, and a very good
expert in criminal matters.
Now, this committee has met five different times, and the sessions
are long sessions. Energetically, we work long sessions, and we work
until late and everything is thoroughly canvassed. I should have added
to the membership of that committee J. Crane, former chief judge of
the court of appeals of New York, and Mr. McClennon, formerly of the
district court in Massachusetts.
In addition to these five meetings of the committee, which were for
three or fours days at a time continuously, there have been meetings
tFrom an address given before the Missouri Bar Association. Reprinted with
permission from the MISSOURI BAR JOURNAL.
*Of the Cincinnati bar; appointed by the United States Supreme Court as a member of the advisory committee on federal rules for criminal procedure.
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of a committee on style, as it is called, which is a subcommittee to iron out
mistakes which may appear in the draft of the rules as they are promulgated.
Now, another thing; I must not speak too much of these rules.
There are certain handicaps that were not present in the civil rules. One:
The Constitution of the United States, which gives an accused certain
rights which cannot be taken away as they might appear to be in the
civil rules. You have your Fourth, Fifth and Sixth Amendments, and
of course I need not say to you that our present Supreme Court is extremely solicitous in the protection of the civil liberties of the citizens.
We have to have these rules passed, not alone through the fire of
the committees, but they must be recommended by the Supreme Court.
They must be recomme.nded by the Attorney General, and they must
pass the Congress.
So, then, I would ask that all the purpose of this talk be to enlist
your interest in the matter, because I can't possibly hope in the time
available to tell you the many problems that are presented; but I ask
your sympathetic interest and ask that you recognize that some pet
hobbies, which everyone has in the criminal law, cannot always be put
in the rules, or be given practical or constitutional consideration; so we
leave out something.
We find some, for instance, on the question, ask the right to comment on the failure of the accused to testify. That was a major battle
in the committee, and for the present has been omitted, due to doubtful
validity, and doubtful desirability.
Now the trouble with rules and charters and statutes and constitutions, when you have some person who wants some rule very much
and it does not appear and it isn't included, he becomes a severe critic of
the rule and is apt to denounce the whole set of rules.
I am saying, if not everything you might desire is in the rules when
they are adopted, they represent sincere convictions of persons who have
approached them from many angles. I can only give you a few of the
things that have come up.
. For instance, the question of waiving indictment. It has been
found in a number of jurisdictions that they frame rules which intend
to be of uniform operation. For example, a man would be a criminal
in A state, and not be a criminal in B or C state. That is one of the
things we are trying to prevent. We are trying to make these rules have
uniformity.
When you come to the waiver of indictment, as you know, the
Constitution requires presentment of indictment for capital or infamous
crimes, and it has been suggested that it would be very desirable to permit
people to plead guilty or waive indictment, and get it over with, rather
than to languish in jail, as they sometimes do, awaiting indictment for
four to six months, or even a year, if the grand jury met occasionally.
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The majority, forty-five out of seventy, U. S. attorneys thought
it would facilitate matters to let a man plead guilty or waive indictment,
and get the thing over with, instead of waiting for the long period
before indictment, only to plead guilty after the indictment. Some few
thought there was not any advantage to that. It was recommended by
the conference, by senior circuit judges, and by several Attorneys General of the United States. When it was brought up in Congress, several
of the lawyer members of the House were against the project, considering that unscrupulous prosecutors might induce a man to waive his
constitutional rights improperly, and he might be railroaded; also it
would have the bad effect of taking away fees of defendant counsel.
You can see the variety of opinion in that one single thing.
Another matter that has been very much commented on is the
right to alibi. You all know the classic definition of alibi, "You prove
you was some place where you wasn't." It has been brought up by the
prosecution very much, that alibis are sprung in the closing moment of
the trial, without opportunity to rebut the alibi, as you know. I think
in about fourteen states, a provision requires that where one intends to
rely on the defense of an alibi, he must give notice to the prosecution,
and say where he is going to claim this defense is and when; if he proposes to show he was at some other place, he is bound to give notice to
the prosecution in advance, to give the opportunity to the prosecution
to investigate the strength or otherwise of that proposed alibi.
That is the suggestion that has been carefully considered in the
committee.
Your chairman referred to pretrial procedure, which difficulties
are not met in civil cases, because if you would ask a defendant to come
up and agree to this or that, he would probably say, "No, I won't do it.
I am entitled to a jury of my peers, and I don't have to tell you anySo the committee has tentathing .or agree to anything in advance."
tively made the pretrial rule to read that the court may invite counsel
for the respective parties to come before the court, for the purpose of
getting admissions or agreements, to simplify the issues, to plain admissions of fact and documents for questioning, on the number of expert
and character witnesses and other matters, to expedite the trial. How far
that can be worked, we need to experiment, to see if the benevolent rules
of the pretrial are applicable, or to what extent they are applicable to
the trial of cases in criminal courts.
Another thing, as to the matter of calling experts, that, of course,
has grown to be a great abuse, and consideration has been given to the
ability of the court itself to call experts, and how these experts shall be
paid.
In some states, at least one state, they are called by the court,
and the expenses of the expert are taxed as part of the costs in the case.
It has been suggested that the parties themselves should not be deprived
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of the right to call their own experts. In addition, if they choose to do
so, they should give notice in advance of the name and address of the
expert and of the purpose, in order that some little investigation of him
may be made before he attempts to testify.
Now, your chairman also mentioned the matter of depositions,
which is an interesting matter in criminal procedure. We, in Ohio,
have a provision that criminal depositions may be taken by the accused
or by the state. Now, of course, if the state takes depositions, the defendant is entitled to be corifronted by the witnesses; that is his constitutional right, and he is entitled to the assistance of counsel. Therefore, it
does result that the accused and counsel get a ride at the expense of the
state; but, in general, the idea that there should be depositions in criminal
cases taken by either side; seems a sound point, as it does happen, occasionally, a witness will be lost or either the prosecution or the defense
may fail by reason of his unavoidable absence from the trial.
Another interesting suggestion-I mention these in order that you
might be reflecting on them and thinking about what you think of them,
and when the rule emerges in final form-I shouldn't say final formthe plan will be utilized with the civil rules, when the Supreme Court is
satisfied that we have gone as far as we ought to go before throwing the
thing to the lions, they will enable us to, I judge, print the rules in
tentative form and circulate them for the consideration of the bar and
bench of the whole country. I hope that at that time I have your
assistance, and frank and free criticisms with respect to the rules.
One of the other things of interest is alternate jurors. In some
states there is a provision that there shall be additional jurors to the
twelve who are impaneled, so in the case of sickness of any juror, the
alternate juror may step in and have a part. How far should the juror
be in attendance after the jury had begun to deliberate? Jurors have
been known to be unable to continue their deliberations, with the result
a very long trial has to be done over. Should these alternate jurors
then step in and assist in the deliberation?
I have only mentioned these as the most illustrative of the numerous
problems. We suggest that there be summons instead of warrants,
serving same in the state, or within one hundred miles of where issued;
warrants should not be functus officio if not served. We want a simple
form of indictment, but not so simple as to invite a flood of demands for
a bill of particulars. The thought that it might be serviceable to have a
simple motion instead of pleas in abatement, demurrers and motions to
quash. Should the nol pros be permitted without consent of the court?
That is an interesting question for you to consider, and one on which
we have had very much sharp discussion, and no doubt will continue to
have arguments on each side.
It is readily understandable, in some of the state courts you can't
have a not pros without the consent of the judge.
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Should our nolo contendere be sent to limbo? A great many thought
it should. On the contrary, it serves a very useful purpose in anti-trust
cases and utility cases, and, speaking for myself, it would seem to me
nolo contendere should not be abandoned.
One of the most particular problems is the question of rules of evidence. In the civil rules, they have adopted a principle that any evidence
which is admissible under the federal rule or state rule, where the case is
tried, is admissible. I doubt whether that would be a suitable thing in
criminal rules, for the reason, as I have said before, it would not work
for uniformity; and perhaps the best solution of that matter, subject to
later change of mind, would be to say that the rules of evidence shall
be the rules of the common law as interpreted by the court of the
United States. That would at least work for uniformity.
One more thing: There should be pre-sentence investigation in
every instance, save where the state dispenses with it, before there is a
sentence of a person who is found to be guilty.
Perhaps the most important of all would be the question of simplifying appeal.
Of course, I ask you to remember this, also, ladies and gentlemen,
that in most of the cases in the federal court, the defendant pleads guilty,
and in a very few of the cases, it reaches the appellate court. Now, in the
matter of appeals, there certainly can be great improvement. The committee was asked to devise rules for a run-of-mine kind of case, and for
the ordinary cases, but which must be adaptable or suitable for the spectacular cases which reach the newspapers.
As originally constituted, the committee was to devise rules only
up to and including verdict and finding of guilty; then, later on, the
Supreme Court authorized them to make suggestions for revision of their
own rules for appeals, and then it was enlarged to take care of the matter
of criminal contempt, and just as we got our last draft ready, the Congress passed a law providing that rules relating to appeals by the government to the circuit court of appeals be taken up, so the functions of
our committee have been constantly expanding.
I think this might be very suitable in civil rules as well, that is, to
do away with the old bill of exceptions, with assignment of errors, with
citations, with the right of error, and all of that rigamarole that you go
through for appeal, and have your notice of appeal, doing away with
the bill of exceptions-no printed record, but appendix brief as adopted
in the first, third, fourth and District of Columbia circuits. They
seem to have improved upon that procedure, showing an appendix record
in which the appellant prints as appendix to his brief the judgment
appealed from, any opinion or charge of the court, and such other parts
as he deems material and wishes the court to read; and the appellee prints
in his brief so much as he thinks is important for the court to know,
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which has not been included in the appellant's brief; then the appellant
may add any additional parts, in view of what the appellee printed.
If the court thinks the appellant hasn't printed enough to present
the case fairly, he will adjudge the cost of extra printing against him.

Legal Means to Mobilize Manpower Discussed
in Duke Law Quarterly
Government protection of the terms of employment will be required if workers are to be "frozen" in war industry jobsor are to be
compelled to transfer to them, declare Assistant General Counsel Bernice
Lotwin and Attorney R. G. Conley of the War Manpower Commission.
presenting their personal views in a symposium on "Labor in Wartime,'
just published in the Duke Law School quarterly, Law and Contemporary Problems.
In their study of compulsory labor mobilization the authors also
analyze and appraise three methods of mobilization by controlling the
activities of employers rather than of employees. These employer controls are the following: (1) employment priorities and control of hiring, (2) conservation of critical workers, and (3) displacement of
workers in non-essential activities.
Although the authors express their belief that the Thirteenth
Amendment, forbidding involuntary servitude, does not prevent compulsory service in the public interest, nevertheless they state that employer
controls would be more expedient than worker controls at the start of
a mobilization program. Employer controls would result in the invasion
of fewer personal rights, would be easier to administer., and would facilitate compensation in case controls caused serious economic loss.
Among the twelve articles comprising the Law and Contemporary
Problems sympositim are studies of labor recruitment, training, and allocation programs, and several articles dealing with wartime labor disputes.
An outstanding authority on American labor law, Professor W. G. Rice
of Wisconsin, in writing on "The Law of the War Labor Board,"
asserts:
"Despite persistent denial that the board is devising any patterns
of labor settlement, there now appears to be a program of requiring
maintenance of union membership and voluntary check-off if a worthy
union asks for them."
American experience may be foreshadowed in an article by Department of Labor experts which traces the successive steps taken in Britain
and the Dominions for the control of wages and labor disputes and the
mobilization of labor supply. Contrasts and parallels appear in the
German experience, described in an article by Dr. Franz Neumann, author
of Behemoth, the authoritative recent study of the Nazi economy.
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Denver Bar Association Committees
1942-1943
Executive-Percy S. Morris, chairman, Floyd F. Walpole, Frank A. Wachob, Fred F.
Neef, Philip S. Van Cise.
Bar Primary-Arthur H. Laws, chairman, Norman W. Baker, William R. Eaton. J.
Ramsay Harris, Joseph D. Pender.
Constitutional Rights-Thomas Keely. chairman, Peter H. Holme, Sr., Kenneth W.
Robinson. Margaret Bennett Porter, R. Hickman Walker.
Dicta--Cecil M. Draper, chairman and editor-in-chief. Sydney H. Grossman, business
manager, Charles H. Haines, Jr., Irving Hale. Jr., Thomas Keely, Wm. Hedges
Robinson, Jr., Royal C. Rubright.
Grievance and Legal Ethics-Dudley W. Strickland, chairman, Frederick P. Cranston,
Theodore Epstein. Charles Rosenbaum, Anthony F. Zarlengo.
Judiciare-FrankL. Grant, chairman. Jean S. Breitenstein, Floyd R. Lilyard. Morrison
Shafroth, Albert L. Vogl.
Junior Bar--Charles H. Haines. Jr.. chairman. Forrest C. O'Dell. Bart W. O'Hara
Edward J. Ruff, Truman A. Stockton.
Legal Institutes--John E. Gorsuch, chairman, Samuel M. Goldberg, Fred W. Harding.
Harold Taft King, Stevens Park Kinney. Edward Z. Klahr, Harold B. Wagner.
Legislation-Ira L. Quiat, chairman, Hubert D. Henry, Barbara Lee, Bruce B. McCay,
Clarence E. Wampler.
Meetings and Entertainment-JacobV. Schaetzel. chairman, Lennart Erickson, Albert
S. Isbill,.Gunhild I. Ness, Sherman A. Sutliff.
Membership-George A. Trout, chairman. Theodore J. Adams, Clyde C. Barker, A. K.
Barnes. Charles M. Deardorff. Albert T. Frantz, Samuel J. Frazin, Donald M.
Lesher, Simon Quiat, Graham Susman.
Real Estate Title Standards-Edwin J. Wittelshofer, chairman. Executive CommitteeEdwin J. Wittelshofer, Louis H, Drath. Golding Fairfield. Percy S. Morris, Simon
Quiat. Other Members-F. Wesley Cowell, Paul P. Eagleton. Ernest B. Fowler.
John E. Gorsuch, Albert S. Isbill, Hugh B. Kellogg, Harold Taft King, Edward
Miller, Fred E. Neef, J. P. Nordlund. Harold E. Popham, Ira L. Quiat. John D.
Rogers, Royal C. Rubright. Bernard J. Seeman. Marvin A. Simpson.
Unlawful Practice-FredN. Holland, chairman. Darwin D. Coit, Archibald A. Lee.
Jacob L. Sherman, Chauncey G. Wilson, D. K. Wolfe. Jr.
War Emergency-Forrest C. Northcutt. chairman. Walter M. Appel. Norma E. Cornstock. Frank C. Myers. Gustave J. Ornauer, Lowell White. William D. Wright. Jr.
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Program Committee Asks Your Suggestions
The program committee of the Denver Bar Association is anxious
to ascertain the wishes of the members of the association as to the type
of programs they wish to have during the coming year. All those desiring to express preference should direct a telephone message or letter to
Jacob V. Schaetzel, chairman, 322 Colorado National Bank Building,
Denver, Colorado.
Some of the topics suggested are the following:
"The new practice and procedure rules-how they have worked in
the past and how they can be improved in the future."
"What will the new director of the Denver Planning Commission
recommend to stabilize real estate values in Denver and how will they
affect our clients' property in outlying districts?"
"Tire and gas rationing in Denver. How will it affect our practice?"
"The Denver lawyer in wartime. What can we do to aid the war
effort, make a living for ourselves and do a better job?"
"Law office management. Can it help us get out more work at a
lower cost?"
"Should we have minimum fees in, Denver?"
"Standardized legal opinions. Is title registration under the Torrens Act better than title insurance and will it save the property owners'
money?"
"Joint meeting with real estate men. Will co-operation help?"
"Probate practice and attorney fees coannected therewith."
"Commercial practice and the bankruptcy court."
"Legal aid, how it works and what is expected of the Denver attorneys."
"Let us have your suggestions," says Mr. Schaetzel, "because these
arc your meetings and we want to meet the reasonable requirement of
our members. Let us hear from you."

Ambulance Chasers
The Bar Association of the District of Columbia has created a committee whose sole function is ambulance chasing. And the committee
is doing just that; in fact its members are chasing, not one, but two
ambulances. The committee is raising funds for the purchase of two
ambulances, one for the Walter Reed Hospital and the other for the
Naval Hospital. The ambulances being chased are quoted at $1,500
each.
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